REPORT
Public Health Law Awareness Among American Bar Association Members

Public health law: The study of the legal powers and duties of the state to assure the conditions
for people to be healthy (e.g., to identify, prevent, and ameliorate risks to health in the
population), and the limitations on the power of the state to constrain the autonomy, privacy,
liberty, proprietary, or other legally protected interests of individuals for protection or
promotion of community health.'

Background

Public health and the law have long been intertwined.” Most fundamentally, laws
establish the authority of public health agencies and officers. Perhaps more importantly, “public
health protection often requires the positive intervention of law”.” Laws may proscribe activities
thought to threaten public health (e.g., operation of unsanitary restaurant establishments, public
smoking) and encourage those believed to benefit public health (e.g., marine quarantines,
automobile seat belt use).* Public health crises, such as the HIV/AIDS epidemic in the 1980s
and 1990s, often demonstrate the inability of existing statutory authority to address emerging
public health threats,” while simultaneously forcing legal decision makers to adapt existing
inadequate laws to protect the public, as was done in New York City by closing the public
bathhouses to contain the spread of HIV/AIDS.® Litigation is increasingly being used as a tool to
resolve public health problems, such as tobacco marketing and handgun distribution.” Notably,
public health law controversies, including quarantine and isolation, mandatory vaccination, and
reporting of confidential medical information, provide powerful, real-life illustrations of two of
the most debated issues in American jurisprudence — federalism and individual rights — at work®

Despite this interrelationship and repeated calls for the use of professional education to
integrate law and public health,” few lawyers, judges, public health agents, and public health
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advisors have any training in public health law. Public health law is absent from the typical law
school curriculum and is rarely a topic of continuing legal education programs.'® There is very
little public health law education for judges, even as issues of public health science and public
health law are increasingly represented on court dockets. Although there is much interest in
interdisciplinary legal education among scholars, there is no evidence that scholarly interest in
public health law and bioethics has had a significant effect on law school course offerings or
continuing education programs for lawyers and judges.

Recent events have highlighted the danger of this disconnect and catapulted public health
law to the forefront of the national agenda. The attacks of September 11, 2001, and subsequent
anthrax mailings revealed not only the vulnerability of the American public health infrastructure,
but the plethora of unanswered legal questions surrounding the use of various national security
and community protection measures in the event of terrorism or acts of war. The 2003 outbreak
of Severe Acute Respiratory Syndrome (SARS) further underscored shortcomings in national,
state, and local public health law and practitioner preparedness.

The federal government responded with dramatic increases in federal funding to improve
public health preparedness. For example, the CDC terrorism preparedness grant program
received $918 million in fiscal year 2002 and $870 million in fiscal year 2003 for disbursement
to state grantees.'' Public health law programs were also among those receiving federal funding.
For example, two CDC Collaborating Centers for Public Health Law were funded in fiscal year
2003: the Center for Law and the Public’s Health at Georgetown and Johns Hopkins Universities
and the Center for Public Health Law Partnerships at the Institute for Bioethics, Health Policy
and Law in the University of Louisville School of Medicine."

These public health law programs are specifically intended to improve public health legal
preparedness, which is defined as “attainment by a public health system of legal benchmarks
essential to preparedness of the public health system.”"® In order for a system to qualify as
“prepared,” it must meet predetermined benchmarks, or standards, in each of four core areas: (1)
laws and legal authorities relevant to public health; (2) competency of the system’s public health
agents in accessing, understanding, and applying the relevant laws; (3) information available to
guide the system’s agents in accessing and applying the relevant laws; and (4) cross-
jurisdictional and cross-sectoral coordination of public health agents."
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Compliance with the above benchmarks necessitates members of a given public health
system to review and assess relevant “law and legal authorities,” including treaties, statutes,
ordinances, judicial rulings, executive orders, agency policies, memoranda of understanding, and
mutual aid agreements.'> Thus, in view of the ongoing threats of bioterrorism and emerging
infectious diseases, judges, prosecutors, public health lawyers, and public health agents must
consider issues of isolation, quarantine, medical surveillance, due process, privacy, individual
rights, and federalism.

Although the vast majority of the current discourse on public health law centers upon
legal issues implicated by acts of terrorism, infectious disease outbreaks, and natural disasters
(i.e., public health emergencies), many of the statutes enacted and judicial decisions rendered
will likely have much broader precedential effect. In the future, these laws may be relied upon to
formulate decisions and policies for a host of public health issues, such as tobacco use,
HIV/AIDS, domestic violence, motor vehicle-related injuries, obesity, product liability, and
genetic privacy.'® These broader applications should be considered during current public health
legal preparedness efforts and, furthermore, are best considered by persons of various
disciplines, including a cross-section of the legal profession.

Public Health Law and the Private Practitioner

While the public health legal preparedness standards discussed above are clearly drafted
to apply to public health entities and the lawyers representing them, they also provide lawyers in
the private sector a means of assessing whether their practices are equipped to best serve their
clients with respect to issues relating to and affected by public health law. In fact, current public
health legal preparedness efforts will impact many individuals and entities that currently consider
themselves entirely unrelated to the field of public health. Given these far-reaching effects,
private sector lawyers should also increase their knowledge of public health law in order to best
serve their clients.'”

The following examples demonstrate the relevance of current public health legal
preparedness efforts to private sector lawyers engaged in various fields of practice:

= Counsel to hospitals: In the event of a public health emergency, hospitals may be
forced to operate exclusively as a designated facility for the treatment of injured or
infectious persons. Such conditions would force designated hospitals to divert
patients presenting with non-designated illnesses and impose tremendous burdens on
the hospital system. How will hospital designations during a public health emergency
affect hospitals’ obligations pursuant to the Emergency Medical Treatment and Labor
Act (EMTALA)'®, which entitles all patients requesting treatment in a hospital
emergency department to an appropriate medical screening examination and, upon
determination that an emergency medical condition exists, appropriate stabilization
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treatment or a medically appropriate transfer? Will public health emergencies justify
modification of hospitals’ EMTALA duties?'’ In the event a hospital is designated as
an isolation and/or quarantine facility for infectious diseases, will the hospital be
compensated for the costs associated with treatment of infected persons and lost
revenue from forced diversions?*’ If so, by whom?

= Counsel to managed care organizations: A public health emergency, such as a
bioterrorism event, may necessitate treatment of substantial portions of the American
public, in addition to military and medical personnel. Will managed care contracts
cover treatment for contractees necessitated by public health emergencies?”' Will
managed care organizations be obligated to reimburse in-patient costs associated with
isolation and quarantine orders? Will treatment at a government-designated facility
be considered out-of-network care and financed accordingly?** Will managed care
contracts cover government-mandated immunizations for contractees, as may become
necessary for smallpox?® Who will make decisions regarding “medically necessary”
treatment?**

= Corporate insurers, corporate counsel, and employment law practitioners. In the
event of a bioterrorism event or an infectious disease outbreak, isolation and
quarantine orders may necessitate employee absences. Are employees subject to
quarantine and isolation orders entitled to workers’ compensation?*> Are employers
entitled to discharge employees for absences attributable to isolation and quarantine
orders?*® Are employees eligible for leave without pay pursuant to the Family and
Medical Leave Act (FMLA)?’ when complying with isolation and quarantine
orders?*® Does the general duty clause of the Occupational Safety and Health (OSH)
Act” obligate employers to respect an employee’s refusal to accept work assignments
based on reasonable fears of hazardous work conditions, such as SARS exposure?*’

= Counsel to corporations manufacturing, distributing, and selling products that may
be used in terrorist acts: Corporations that manufacture, distribute, and sell products
used in terrorist attacks, such as chemicals and fertilizers, may face potential liability
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in the event of terrorist attacks utilizing their products.’’ Following the 1993 World
Trade Center and Oklahoma City bombings, victims sued the manufacturers,
distributors, and sellers of the fertilizer and chemical, respectively, used by the
perpetrators.”? Although the court in each of these lawsuits held that the criminal acts
of the perpetrators constituted a supervening cause that relieved the defendants of
potential liability, lawsuits filed post-September 11, 2001 may yield different
outcomes. Arguably, the events of September 11, 2001, the subsequent anthrax
mailings, heightened United States military activity in the Middle East, recent
terrorist attacks in Bali, Iraq, and Spain, and the flurry of domestic public health
preparedness activities increase the foreseeability of future, “intervening” terrorist
acts.”® Further, the post-September 11, 2001 promulgation of industry guidelines
recommending extensive chemical site security may alter both the foreseeability and
reasonableness analyses in civil lawsuits involving products stolen from
manufacturing facilities and subsequently used in terrorist acts.** In view of this
potential liability, corporations selling certain products may desire to inquire into the
intended use of their products; however, such inquiries may subject corporations to
liability under the Civil Rights Act’® if made on the basis of the customers’ race or
national origin.*

= Counsel to units and entities involved in emergency response: In the event of a public
health emergency, public and private emergency response entities may be called upon
to undertake actions exposing them to legal liability, such as restraining individual
liberty and exercising the government’s power of eminent domain.>’ Given this risk,
emergency response entities must work closely with their counsel to prepare and
analyze plans for public health emergencies.”® Additionally, counsel to emergency
response entities may be asked to draft and analyze mutual aid agreements (MAAs)
and memoranda of understanding (MOUs) between various government and private
entities, addressing issues such as command hierarchies, legal liability for the actions
of responders, and financial responsibility for equipment damage, medical expenses,
and compensation for injured responders.
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= [ntellectual property counsel to corporations and individuals owning patents for
therapeutic substances required in a bioterrorism event: Pursuant to the World Trade
Organization’s Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs), member states may invoke compulsory licenses in a “public health
emergency” to override patents on necessary therapeutic products and produce
generic versions.* For example, following the anthrax mailings in October 2001,
Canada licensed generic production of the antibiotic most frequently used to treat
anthrax, ciproflaxin (Cipro), despite Bayer’s ownership of the patent rights for Cipro,
and the United States threatened to do the same.*' Thus, the property rights and
associated revenue of corporations and individuals owning patents for therapeutic
substances required in a bioterrorism event depends upon the definition of “public
health emergency.” Moreover, the TRIPs “public health emergency” provisions may
have tremendous ramifications for the entire pharmaceutical industry, as owners of
patents for other therapeutic substances may find their patent rights eroded by an
expansive definition of “public health emergency.” For example, in view of the
American response to the anthrax mailings, many believe the global HIV/AIDS crisis
also qualifies as a public health emergency; “the scale of the public health emergency
in the United States caused by anthrax (twenty-two cases with five deaths) pales in
comparison to the millions of HIV/AIDS-related deaths developing countries are
suffering annually.”* Intellectual property attorneys may, therefore, need to
familiarize themselves with public health law in order to assess and protect the
intellectual property assets of their pharmaceutical clients.

= Foreign policy advisors and international law attorneys: Following the October 2001
anthrax mailings in Florida, Russia banned the importation of livestock and meat
from Florida as a protective measure.” Meetings between United States and Russian
agriculture officials to discuss the scientific justification for the ban eventually led to
a resumption of normal trade relations. However, this brief conflict illustrates the
relevance of science, public health, and bioterrorism to international trade and foreign
relations.** Further, the increasing influence of public health in the national security
sphere will certainly impact foreign policy, as states struggle to achieve security in a
global economy.*’

= Litigators: Litigation has long been a tool used, often controversially, to protect the
public’s health: product liability actions remove unsafe products from the
marketplace, tort actions compel abatement of public nuisances, civil actions reduce
environmental hazards,*® actions to enforce compulsory vaccination laws prevent
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infectious disease outbreaks,*’ RICO actions against the tobacco industry encourage
truth in marketing, and, more recently, municipal litigation against the handgun
industry seek to reduce illegal gun sales.”® It is not hard to imagine the use of
litigation to address current public health threats.*’ Developments in public health
law will also have an indirect impact on a broad range of litigation-related issues. For
example, increasing regulation of biological specimens and dangerous chemicals may
affect applicable standards of care in tort litigation.”® The use of scientific evidence
in public health litigation will further delineate the Daubert standards for admission
of expert testimony and underscore the relevance of basic scientific principles to tort
law.”" Thus, as public health law issues move to the forefront of societal and political
debates, private litigators should be aware of the relevance and potential utility of
developments in public health law to their practices.

» [ndividual rights activists and attorneys: As suggested at the outset of this report,
public health law is intimately connected with issues of individual rights. At the heart
of public health law lies the tension between the power and duty of states to protect
the public and the constitutionally-protected rights of individuals:**

“Public health ... historically has constrained the rights of individuals and
organizations to protect community interests in health. Whether through
the use of reporting requirements that affect privacy, mandatory testing or
screening that affects autonomy, environmental standards that affect
property, industrial regulation that affects economic freedom, or isolation
and quarantine that affect liberty, public health has not shied from
controlling individuals and organizations for the aggregate good.”53

In the current political environment, this debate has become particularly intense.’
Following September 11, 2001, federal and state governments enacted an abundance
of legislation with the purpose of advancing national security and public health, much
of which has the potential to significantly alter the balance between government
power and individual rights.”> Moreover, governments and scholars are currently
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engaged in rigorous consideration of measures to be adopted in the event of a public
health emergency (e.g., the use of quarantine and isolation,’® implementation of
controversial immunization plans,”” and the distribution of private medical
information®) and the impact of such decisions on the fundamental individual rights
of liberty, autonomy, and property. The extent, pitch, and intricacies of these debates
suggest that public health law will be the backdrop against which much constitutional
law evolves in the future.

Conclusions

Public health preparedness, including public health law, has moved to the forefront of
both federal and state agendas. The breadth of issues encompassed by public health law and the
centrality of many of these issues to commonly-held and hotly-debated notions of American
freedoms means that both public and private sector lawyers will find their practices impacted by
public health law developments. Yet, the American public, including the vast majority of
lawyers, remains woefully uninformed about the scope and content of public health law.>’

The American Bar Association (ABA) is uniquely situated to alter this state of affairs for
several reasons. First, among the ABA’s stated goals are commitments to “provid[ing] ongoing
leadership in improving the law to serve the changing needs of society” and “increas[ing] public
understanding of and respect for the law, the legal process and the role of the legal profession.”®
As American government and society struggle to achieve public health preparedness,
amendments to laws and policies will be necessary. The ABA’s members, with their wealth of
experience and education, will certainly be called upon to assist in, comment on, and offer advice
with respect to these efforts. To do so, the ABA’s members must be knowledgeable about public
health law and its relationship to the areas in which they practice. By sharing their acquired
public health law knowledge — through private practice, public service, and education — ABA
members will, in turn, increase societal understanding of public health law and its practical
applications. Second, the ABA is dedicated to improving the competence and promoting the
professional growth of its members through publications, educational programs, regular
conferences, and personal relationships.®’ The ABA’s established communication networks
could easily be employed to disseminate educational public health law information rapidly to a
significant numbers of lawyers — as of 2003, ABA membership totaled more than 410,000.
Third, and finally, the ABA’s Section on Legal Education and Admissions to the Bar influences
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law school curricula by delineating the educational requirements for taking state bar
examinations and recommending accreditation of law schools.®> The House of Delegates’
approval of the proposed resolution calling for increased knowledge of public health law among
ABA members and lawyers generally will, therefore, encourage law schools throughout the
country to incorporate public health law classes and themes into their curricula.
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